United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



TRANSCRIPT OF RECORD 


COURT OF APPEALS, DISTRICT OF COLUMBIA 


October Term, 1924 


No. 4206 





THOMAS W. MILLER, AS ALIEN PROPERTY CUSTODIAN, 
AND FRANK WHITE, AS TREASURER OF THE UNITED 
STATES, APPELLANTS, 


VS. 

C. I. STRALEM, MAX HORWITZ, ALBERT RQTHBARTH, 

R. G. HUTCHINS, ET AL. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF COLUMBIA 


FILED SEPTEMBER 4, 1924 

WASHINGTON : GOVERNMENT PRINTING OFFICE 11924 




COURT OF APPEALS, DISTRICT OF COLUMBIA 

October Term, 1924 
No. 4206 


THOMAS AY. MILLER. AS ALIEN PROPERTY CUSTODIAN 
ANI) FRANK AY HITE, AS TREASURER OF THE UNITED 
STATES, APPELLANTS. 

VS. 

C. I. STRALEM, MAX HORAVITZ,, ALBERT ROTHBARTH, 
R. G. HUTCHINS, MAURICE AVERTHEIM, G. M. MARZ- 
BACH. MAURICE AY. NEAVTON, AND AVALTER BLUMEN- 
THAL. A CO-PARTNERSHIP. TRADING AS HALLGAR- 
TEN & COMPANY, APPELLEES 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 


INDEX 


Caption _ 

Bill of Complaint_ 

Spa to answer; marshal’s return_ 

Motion to dismiss_ 

Order overruling motion_ 

Answer of defendants_ 

Stipulation of facts_ 

Final decree _ 

Appeal noted by defendants_ 

Stipulation as to statement of evidence 

Assignment of errors_ 

Designation of record_ 

Clerk’s certificate_ 


Original 

a 

1 

6 

7 

8 
S 

11 

12 

13 

14 
14 
23 
25 


Print 

1 

1 

3 

4 

5 
5 
G 
7 

7 

8 
8 

12 

14 


10085—24 


1 


I 
















THOMAS W. MILLER VS. C. T. STRALEM ET AL. 


1 


•a. Supreme Court of the District of Columbia 

C. I. Stralem, Max Horwitz, Albert Rothbarth, 

R. G. Hutchins, Maurice Wertheim, G. M. 

Merzbach, Maurice W. Newton, and Walter 
Blumenthal, a co-partnership trading as Hall- 
garten & Company, complainants, 

V8. 

Thomas W. Miller, as Alien Property Custo- 
dian and Frank White, as Treasurer of the 
United States, defendants 

United States of America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Bill of Complaint 

Filed February 8, 1924 

In the Supreme Court of the District of Columbia 

€. I. Stralem, Max Horwitz, Albert Rothbarth, 

R. G. Hutchins, Maurice Wertheim, G. M. 

Merzbach, Maurice W. Newton, and Walter 
Blumenthal, a co-partnership trading as Hall- 
garten & Company, complainants, 

V8. 

Thomas W. Miller, as Alien Property Custo- 
dian and Frank White, as Treasurer of the 
United States, defendants 

To the Supreme Court of the District of Columbia: 

C. I Stralem, Max Horwitz, Albert Rothbarth, R. G. Hutchins, 
Maurice Wertheim, G. M. Merzbach, Maurice W. Newton, and 
Walter Blumenthal, a co-partnership trading as Hallgarten & Com¬ 
pany, respectfully state to this honorable court as follows: 

1. That they are associated together as co-partners under the firm 
name of Hallgarten & Company, and are engaged in the business of 
banking in the city of New York, State of New York, and that they 
bring this suit under the provisions of section 9 of an act of Con¬ 
gress approved October 6th, 1917, as amended, and commonly known 
as “ The Trading with the Enemy Act.” 

2. That the defendants, Thomas W. Miller and Frank White are 
citizens of the United States and are sued as Alien Property Custo¬ 
dian and as Treasurer of the United States, respectively. 

2 3. That the purpose of this suit is to establish a debt 
owing to complaints by the Imperial German Govern¬ 
ment and oy its successor government, the Republic of Ger¬ 
many, and to obtain from this honorable court an order direct- 
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ing the debt to be paid out of the money or other property formerly 
belonging to said Imperial German Government and now held by 
the defendants. 

4. That the complainants are persons, not enemies or allies of 
an enemy, within the meaning of section 9 of the trading with the 
enemy act approved October 6th, 1917, as amended. 

5. That on October 6th, 1917, the date of the approval of said 
trading with the enemy act, the Imperial German Government was 
an enemy within the meaning of said act and continued to be an 
enemy until it ceased to exist as a government. 

6. That prior to October 6th, 1917, the Imperial German Gov¬ 
ernment owed to complainants the sum of $200,000, evidenced by 
6 per cent treasury notes dated the 1st day of April, 1916, payable 
on April 1st, 1917, known as series 26; that complainants pur¬ 
chased said notes for value long prior to the declaration of war 
between the United States and Germany and prior to October 6th, 
1917; and that said notes aggregating $200,000 constituted a debt 
within the meaning of the provisions of section 9 of the trading 
with the enemy act as amended; that on or about March 14th, 1917, 
the payment and maturity of these notes was extended to April 1st, 
1918; and interest thereon paid in advance to said April 1st, 1918; 
that thereafter, and on the 24th day of May, 1920, the sum of 

$6,466.66 was paid to complainants out of funds released by 

3 the Alien Property Custodian and applied on account for 
past due interest by complainants. 

7. That since said last stated date, no interest has been paid and 
the same has accrued and is accruing upon said indebtedness at the 
rate of 6 per cent per annum, and has become and is becoming a 
part of said indebtedness. 

8. That the Alien Property Custodian now has in his posession 
or to his credit in the Treasury of the United States funds of the 
Imperial German Government seized by him under the provisions 
of said trading with the enemy act, as amended, and which are 
available by law, sufficient to pay the entire indebtedness, both 
j)rincipal and interest, owing to complainants. 

9. That the present German Government has admitted the in¬ 
debtedness claimed by complainants, both principal and interest; 
said indebtedness being evidenced by said German treasury notes 
of the Imperial German Government, and the present German Gov¬ 
ernment has consented in writing to the payment of the principal 
and interest of said debt out of available funds now in the hands 
of the Alien Property Custodian, or to his credit in the Treasury 
of the United States. 

10. That complainants have duly filed, under oath, their notice 
of their said claim with the Alien Property Custodian in such form 
and containing such particulars as were required by said custodian 
for the payment of this debt out of funds in the hands of the Alien 
Property Custodian or in the Treasury of the United States, and 
available for such payment, and have duly made application to the 
President of the United States for the payment of said debt; that 

more than sixty (60) days have elapsed since the filing of 

4 said application, and there has been no order issued by the 
President of the United States directing the payment of said 

debt or any part thereof to complainants. 
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Wherefore, complainants present this, their bill of complaint and 
pray: 

1. That the said Thomas W. Miller as Alien Property Custodian, 
and the said Frank White as Treasurer of the United States, may 
be made parties defendant to this bill and required to answer the 
same, but not under oath—answer under oath being hereby expressly 
waived. 

2. That the right of the complainants to recover said sum of 
$200,000 with interest at the rate of 6 per cent per annum from the 
1st day of April, 1918, less the amount of $6,466.66 received as above 
stated on May 24th, 1920, until the order of this honorable court may 
be established, determined and adjudicated, and that the complain¬ 
ants may be awarded a decree against the said Thomas W. Miller, 
as Alien Property Custodian, and Frank White, as Treasurer of the 
United States, for the payment of said sum of $200,000 and the bal¬ 
ance of the interest thereon as aforesaid. 

3. That due process may be issued and that complainants may be 
granted such other, further and general relief in the premises as the 
nature of their case may require, or to equity may seem meet, and 
complainants will ever pray. 

C. I. Stralem, Max Horwitz, Albert Rcthbarth, R. G. 
Hutchins, Maurice Wertheim, G. M. Merzbaeli, Maurice 
W. Newton, and W T alter Blumentlial, a copartnership 
trading as Hallgarten & Company. 

By Carlin, Carlin & Hall, 
Samuel W. Fordyce, 

Their solicitors. 

5 State of Missouri, 

City of St. Louis , ss 

I, Samuel W. Fordyce, being first duly sworn on oath, depose and 
say that I have read the foregoing bill of complaint by me sub¬ 
scribed as attorney for C. I. Stralem, Max Horwitz, Albert Roth- 
barth, R. G. Hutchins, Maurice Wertheim, G. M. Merzbach, Maurice 
W. Newton, and Walter Blumentlial, a copartnership trading as 
Hallgarten & Company, all of whom are absent from the District 
of Columbia, and know the contents thereof; that the facts therein 
stated of my own personal knowledge are true; that these stated 
on information and belief, I believe to be true. 

Samuel W. Fordyce. 

Subscribed and sworn to before me this 5th day of February, 
1924. My commission expires July 13th 1924. 

[seal] Madeleine G. Kelly, 

Notary Public. 

6 spa to ans. 

Issued February 8", 1924 

• * * * * * * 

The President of the United States to (1) Thomas W. Miller, 
Alien Property Custodian and (2) Frank White, Treasurer of the 
United States, defendants. 
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You are hereby commanded to appear in this court on or before 
the tenth day, exclusive of Sundays and legal holidays, after the 
day of the service of this subpoena upon you and answer the ex¬ 
igency of the bill, under pain of attachment and such other process 
of contempt as the court shall award; and if your appearance in 
this suit be not entered in the clerk’s office within said time the bill 
may be taken for confessed. 

Witness, the Honorable Walter I. McCoy, 

Chief Justice of said court, the 8" day of Feb., A. D. 19*24. 

[seal] Morgan H. Beach, Clerk. 

By F. E. Cunningham, Assistant Clerk. 
Carlin, Carlin & Hall, attorneys. 

Marshal's return 


Served copy of within on defendants named each personally 2-8-24.. 

E. C. Snyder, 

U. S. Marshal. 

Filed Feb. 20, 1924. 

7 Motion to dismiss 

Filed March 11, 1924 

******* 


Xow come the defendants, Thomas W. Miller, as Alien Property 
Custodian, and Frank White, as Treasurer of the United States, by 
their attorney, Peyton Gordon, Esquire, Attorney of the United 
States in and for the District of Columbia, separately and severally 
moving to dismiss the bill of complaint, and as grounds for their 
separate and several motions assign the following: 

(1) It appears affirmatively from the allegations of the bill of 
complaint that the Imperial German Government, and/or its suc¬ 
cessor or successors, has an interest in the subject matter of this 
suit and has not been made a party thereto; 

(2) It does not appear from the allegations of the bill of com¬ 
plaint that the Imperial German Government, and/or its successor 
or successors, has consented that this court shall have jurisdiction 
to adjudicate with respect to claims against the said Government, 
or to subject its property to the payment of claims against it; 

(3) That the bill of complaint does not state grounds for equit¬ 
able relief against these defendants within the jurisdiction of this 
court; 

(4) The plaintiff has not stated facts sufficient to entitle it to 
equitable relief under the provisions of Sec. 9 of the trading with 
the enemy act; 

(5) That pursuant to the terms and provisions of the trading 
with the enemy act, the amendments thereto and the treaty between 

the United States of America and Germany, signed August 25, 
8 1921, and effective at the time of filing of the bill of complaint 

herein, the United States of America became and ever since 
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said time was and now is the owner of the moneys which plaintiff 
seeks in this suit to subject to the payment of her claim. 

Peyton Gordon, 

Attorney of the United States in and for the District of 
Columbia. 

Attorney for Thomas W. Miller, as Alien Property Cus¬ 
todian , and Frank White , as Treasurer of the United States. 

Order 

Filed March 14, 1924 

******* 

This cause coming on to be heard on a motion to dismiss the bill 
of complaint herein filed by the defendants on the 11th day of March, 
1924, after argument by counsel and consideration thereof, it is 
hereby ordered this the 14" day of March, 1924, that said motion 
to dismiss be, and the same is hereby, overruled. 

Wendell P. Stafford, 

J ustice . 

Answer 

Filed March 20, 1924 

******* 

Now come the defendants, Thomas W. Miller, as Alien Property 
Custodian, and Frank White, as Treasurer of the United States, 
separately and severally answering the bill of complaint, and as 
their separate and several answers say: 

(1) These defendants admit the averments of paragraph num¬ 
bered 1 of the bill of complaint; 

9 (2) These defendants admit the averments of paragraph 

numbered 2 of the bill of complaint ; 

(3) Tliat the allegations of paragraph numbered 3 of the bill of 
complaint are immaterial and irrelevant for the purposes of this 
suit, and these defendants should not be required to answer the 
same; 

(4) They admit the averments of paragraph numbered 4 of the 
bill of complaint; 

(5) They admit the averments of paragraph numbered 5 of the 
bill of complaint; 

(6) They have no knowledge or information sufficient to form a 
belief with respect to the averments of paragraph numbered 6 of 
the bill of complaint, and therefore demand strict proof thereof; 

(7) They have no knowledge or information sufficient to form a 
belief with respect to the averments of paragraph numbered 7 of the 
bill of complaint, and therefore demand strict proof thereof; 

(8) They have no knowledge or information sufficient to form a 
belief with respect to the averments of paragraph numbered 8 of 
the bill of complaint, and therefore demand strict proof thereof; 

(9) They have no knowledge or information sufficient to form a 
belief with respect to the averments of paragraph numbered 9 of 
the bill of complaint, and therefore demand strict proof thereof; 
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(10) They admit the averments of paragraph numbered 10 of the 
bill of complaint. 

10 Wherefore these defendants pray that the bill of complaint 
be dismissed with costs. 

Thomas W. Miller, 

Alien Property Custodian. 
Frank White, 

Treasurer of the United States. 

Peyton Gordon, 

Attorney of the lAnted States in 

and for the District of Columbia. 

District of Columbia, ss : 

Thomas W. Miller, being first duly sworn, upon oath deposes and 
says that he is Alien Property Custodian of the United States of 
America; that he has read the foregoing answer by him subscribed 
and knows the contents thereof; that the matters and things therein 
stated as of his personal knowledge are true, and those stated as upon 
information and belief he lielieves to be true. 

Thomas W. Miller. 

Subscribed and sworn to before me this 20th dav of March, 1924. 
[seal] Sophie D. IIillman, 

Notary Public , D. C. 

District of Columbia, ss: 

Frank White, being first duly sworn, upon oath deposes and says 
that lie is Treasurer of the United States of America; that he has 
read the foregoing answer bv him subscribed and knows the contents 
thereof; that the matters and things therein stated as of his personal 
knowledge are true, and those stated as upon information and belief 
he believes to be true. 

Frank White. 

11 Subscribed and sworn to before me this 19th day of March, 
1924. 

[seal] Ella F. Van Zandt, 

Notary Public , D. C. 

Stipulation 
Filed May 9, 1924 

******* 

It is hereby stipulated and agreed by and between attorneys for 
the respective parties to the above entitled cause, as follows, to-wit: 

1. That the notes sued on by the complainants are genuine and 
authentic 6% Treasury notes of the Imperial German Government, 
known as Series Number 26, Lit. X, issued as of May 6th, 1916, 
bearing Serial Numbers 11, 12, and 13, for $50,000.00 each; and 53 
and 54 for $25,000.00 each, and all carrying interest at the rate of six 
per centum (6%) per annum. 

2. That in the event final decree is entered herein against the de¬ 
fendants, Thomas W. Miller, Alien Property Custodian, and Frank 
White, Treasurer of the Lmited States, such decree shall not provide 
for the payment of any interest by the defendants, Thomas W. 
Miller, Alien Property Custodian, and Frank White, Treasurer of th£ 
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United States, between the 6th day of April, 1917, and the 14th day 
of July, 1919. 

Fordyce, Holliday & White, 
Carlin, Carlin & Hall, 

Attorneys for complainants. 
Dean Hill Stanley, 

Attorney for defendants. 


12 Final decree 

Filed June 19, 1924, at 11.53 a. m. 
******* 

This cause coming on to be heard on the bill of complaint of the 
complainants and the answer of the defendants, Frank White, as 
Treasurer of the United States, and Thomas W. Miller, as Alien 
Property Custodian, and the said complainants, by their attorneys, 
having this 19th day of June, 1924, in open court, the attorneys for 
the said Frank White, as Treasurer of the United States, and the said 
Thomas W. Miller, as Alien Property Custodian, being present 
therein, presented evidence supporting the allegations of the bill 
of complaint, and the same having been considered by the court, it is 
by the court this 19th day of June, 1924, ordered, adjudged, and 
decreed— 

1. That the said complainants are not, and never have been, ene¬ 
mies or allies of enemy within the provisions of an act of Congress 
approved October 6th, 1917, entitled “An act to define, regulate, and 
punish trading with the enemy, and for other purposes, r as amended. 

3. That prior to October 6th, 1917, the Imperial German Govern¬ 
ment was an enemy within the provisions of said trading with the 
enemy act, and owed the complainants a debt in the sum of two 
hundred thousand dollars ($200,000.00) evidenced by its Treasury 
notes, as follows: 

Issue May 6, 1916, Series 26, Lit. X, 11, 12, and 13, 
$50,000.00 each. 

Issue May 6, 1916, Series 26, Lit. X, 53-54, $25,000.00 each, 
all of said notes bearing 6% interest. 

3. That the complainants have established said debt and are 

13 entitled to be paid the sum of two hundred thousand dollars 
($200,000.00) and interest at the rate of six per centum (6%) 

from July 14th, 1919, out of funds aggregating two million seven 
hundred and fifteen thousand five hundred seventy-one dollars 
($2,715,571.00) belonging to the Imperial German Government and 
seized by the defendant, Thomas W. Miller, as Alien Property Cus¬ 
todian, and in the possession of the defendant, Frank White, as 
Treasurer of the United States, in trust No. 555 and No. 555 special. 

4. That upon presentation and surrender of said Treasury notes 
of the Imperial German Government, as set forth herein, the said 
defendant, Frank White, as Treasurer of the United States, shall 
forthwith pay and deliver to the said complainants the said sum of 
two hundred thousand dollars ($200,000.00), with interest at the rate 
of six per centum (6%) per annum from July 14th, 1919, until paid. 

Wendell P. Stafford, Justice . 
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From the foregoing decree Thomas W. Miller, as Property Custo¬ 
dian, and Frank White, as Treasurer of the United States, note an 
appeal in open court to the Court of Appeals of the District of 
Columbia. 

Wendell P. Stafford, Justice. 

I have no objection as to form. 

Dean Hill Stanley, 
Special Asst, to the Atty. Gen. 

14 Stipulation as to statement of evidence 

Filed, June 26, 1924 

****** * 

It is hereby stipulated and agreed by and between counsel for the 
plaintiff in the above-entitled cause and counsel for the defendants 
that the statement of evidence upon appeal in the case of Securities 
Corporation General against Thomas W. Miller, as Alien Property 
Custodian, and Frank White, as Treasurer of the United States, 
Equity No. 41153, is to be used as a statement of the evidence upon 
appeal in this case, and that reference may be made to the statement 
of evidence in the said case for all purposes of the appeal in this 
case. 

Carlin, Carlin & Hall, 

Attorneys for the Plaintiff. 

Peyton Gordon, 

Attorney of the United States in 
and for the District of Columbia. 

Attorney for Thomas W. Miller , as 
Alien Property Custodian , and 
Frank White , as Treasurer of 
the United States. 

Assignment of errors 
Filed June 26, 1924 

******* 

Now come the defendants, Thomas AY. Miller, as Alien Property 
Custodian, and Frank White, as Treasurer of the United States, 
and file the following assignment of errors upon which they will 
rely upon their appeal from the order and decree made by this 
honorable court on the 19th day of June, 1924, in the above-entitled 
cause: 

First: That the court erred in overruling the motion to dismiss 
filed on behalf of the defendants. 

15 Second: That the court erred in not sustaining the motion 
to dismiss filed on behalf of the defendants. 

Third: That the court erred in not ordering, adjudging, and de¬ 
creeing that the bill of complaint be dismissed. 

Fourth: That the court erred in adjudging and holding that the 
Imperial German Government, or its successor or successors, is not a 
necessary party to the suit. 
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Fifth: That the court erred in ordering, adjudging, and decreeing 
that the plaintiff has established a debt and is entitled to be paid 
the sum of $200,000 and interest at the rate of 6% per annum irom 
July 14, 1919, out of funds aggregating $2,715,571, belonging to the 
Imperial German Government, and seized by the defendants, Thomas 
W. Miller, as Alien Property Custodian, and in the possession of the 
defendant, Frank White, as Treasurer of the United States, in trusts 
numbered 555 and 555 special. 

Sixth: That the court erred in ordering, adjudging, and decree¬ 
ing that there was in the possession of the defendant, Frank White, 
as Treasurer of the United States, $2,715,571 belonging to the Im¬ 
perial German Government. 

Seventh: That the court erred in ordering, adjudging, and de¬ 
creeing that the defendant, Thomas W. Miller, as Alien Property 
Custodian, seized the sum of $2,715,571 belonging to the Imperial 
German Government. 

Eighth: That the court erred in not ordering, adjudging, and 
decreeing that there was not in the possession either of Thomas W. 
Miller, as Alien Property Custodian, and Frank White, as Treasurer 
of the United States, or either of them, any sum of money which at 
the time of the receipt thereof by either the Custodian or the Treas¬ 
urer was the money of the Imperial German Government. 

16 Ninth: That the court erred in not ordering, adjudging, and 
decreeing that there was no evidence in the case to show there 

was in the possession either of Thomas W. Miller, as Alien Property 
Custodian, or Frank White, as Treasurer of the United States, any 
money belonging to the Imperial German Government, or its suc¬ 
cessor or successors. 

Tenth: The court erred in admitting into evidence over the objec¬ 
tion and exception of the defendants, certain portions of the answer 
filed on behalf of these defendants in the case of Mechanics Securi¬ 
ties Corporation against Thomas W. Miller, as Alien Property 
Custodian, and Frank White, as Treasurer of the United. States, 
Equity No. 41284, which is in words and figures as follows: 

Now come the defendants, Thomas W. Miller, as Alien Property 
Custodian, and Frank White, as Treasurer of the United States, 
separately and severally answering the bill of complaint and as their 
separate and several answers say: 

(1-2) These defendants admit the averments of paragraphs num¬ 
bered 1 and 2 of the bill of complaint; 

(3) That the allegations of paragraph numbered 3 of the bill of 
complaint are immaterial and irrelevant for the purposes of this 
suit, and these defendants should not be required to answer the same; 

(4-5) They admit the averments of paragraphs numbered 4 and 5 
of the bill of complaint; 

(6) They have no knowledge or information sufficient to form a 
belief with respect to the averments of paragraph numbered 6 of the 
bill of complaint, and therefore demand strict proof thereof; 

17 Further answering the said paragraph, these defendants 
separately and severally say that on or about the 13th day of 

February, 1920, Chandler & Company, Inc., as trustee, filed its 
notice of claim pursuant to the terms and provisions of section 9 
of the trading with the enemy act for ninety-six thousand five hun- 
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dred eighty dollars and fifty-five cents ($96,580.55), which had 
theretofore been delivered to the Alien Property Custodian by the 
said Chandler & Company, Inc., as the money of the Imperial Ger¬ 
man Government. On the same date the said Chandler & Company, 
Inc., duly filed its application to the President for the allowance of 
the said claim under section 9 of the trading with the enemy act. 
The said claim of Chandler & Company, Inc., was based upon the 
fact that the said ninety-six thousand five hundred eighty dollars 
and fifty-five cents ($96,580.55) had been deposited with the claim¬ 
ant prior to October 6, 1917, for the payment of interest on notes 
of the Imperial German Government. Thereafter the said claim 
was allowed by the Attorney General of the United States, to whom 
the President had by executive order delegated his authority under 
the terms and provisions of the trading with the enemy act for the 
reason that as found by the Attorney General the aforesaid money 
had been paid over unqualifiedly to Chandler & Co., Inc., by the 
German Government for the purpose aforesaid, and was held by 
Chandler & Co., Inc., not for the German Government but as trustee 
for the holders and owners of the said notes and upon the further 
finding by the Attorney General that the said money belonged to 
citizens of the United States both in the capacity of trustee and as 
cestui que trust, and the Treasurer of the United States was ordered 
to pay to Chandler & Co., Inc., the sum of $96,580,55 out 

18 of the money held in the Treasury of the United States pur¬ 
suant to the trading with the enemy act, in Trust No. 555 as 

the property of the Imperial German Government. Thereafter the 
said claim was duly paid by the Treasurer of the United States, not 
in recognition of the validity of the claim of the plaintiff or of any 
other person as set forth in the bill of complaint, but upon the order 
of the Attorney General of the United States based upon his afore¬ 
said findings. 

(7) They have no knowledge or information sufficient to form a 
belief with respect to the averments of paragraph 7 of the bill of 
complaint and therefore demand strict proof thereof; 

(8) Answering the averments of paragraph numbered 8 of the 
bill of complaint, these defendants separately and severally say that 
the Alien Property Custodian, acting under and pursuant to the 
terms and provisions of the trading with the enemy act, the amend¬ 
ments thereto, and the proclamations and executive orders issued 
thereunder, after investigation determined that the Imperial Ger¬ 
man Government was an enemy within the purview and meaning of 
the said act, the amendments thereto and the proclamations and 
executive orders issued thereunder, and that certain moneys were 
owing or belonging to, held for, by, on account of, and for the bene¬ 
fit of the said enemy. Thereupon the Alien Property Custodian 
required the said moneys and other property to be conveyed, trans¬ 
ferred, assigned, delivered, and/or paid to him, to be by him held, 
administered, and accounted for as provided by law. Thereafter 
the demands of the Alien Property Custodian were fulfilled, and he 
received certain moneys pursuant to the said demand and paid the 

same to the Treasurer of the United States, in accordance 

19 with the provisions of the trading with the enemy act. The 
amount of said moneys received as aforesaid is at the present 

time approximately five hundred fifteen thousand, five hundred 
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seventy-one dollars (515,571) and is held by the Alien Property 
Custodian in trust No. 555. 

Further answering said paragraph, these defendants separately 
and severally say that the Alien Property Custodian, acting under 
and pursuant to the terms and provisions of the trading with the 
enemy act, the amendments thereto and the proclamations and 
Executive orders issued thereunder, after investigation determined 
that certain money was by Lee, Higginson & Company, of Boston, 
Massachusetts, in the approximate amount of five million dollars 
($5,000,000) held for, by, on account of, and for the benefit of an 
unknown enemy. Thereupon the Alien Property Custodian re¬ 
quired the said money to be paid to him. Thereafter the demand of 
the Alien Property Custodian was fulfilled, and he received, as 
aforesaid, the said sum of five million dollars ($5,000,000), which 
he paid to the Treasurer of the United States, in accordance with 
the terms and provisions of the trading with the enemy act, and the 
said money was thereupon placed to the credit of unknown enemy 
No. 1, in trust No. 9322. Thereafter, and to wit, on or about the 
8th day of March, 1923, the Alien Property Custodian determined 
that two million two hundred thousand dollars ($2,200,000) of the 
five million dollars ($5,000,000) received as aforesaid was at the 
time of the receipt thereof by the Alien Property Custodian held 
for, by, on account of, and for the benefit of the Imperial German 
Government. Thereupon the Alien Property Custodian directed 
the Treasurer of the United States to transfer from trust 

20 No. 9322 the sum of two million two hundred thousand dol¬ 
lars ($2,200,000) and to place the same to the credit of the 

Imperial German Government, opening a special account designated 
“ Trust 555, Special.*’ Thereafter the Treasurer of the United 
States, pursuant to the said instructions, so transferred the said two 
million, two hundred thousand dollars ($2,200,000) to said trust. 

Further answering said paragraph, these defendants say that they 
have no further knowledge, information, or belief with respect to 
the ownership of any of the said money received as aforesaid by the 
Alien Property Custodian, and this court must determine out of 
what, if any, of the money held by the Alien Property Custodian 
and/or the Treasurer of the United States any claim which these 
defendants may establish must be paid. 

(9) They have no knowledge or information sufficient to form a 
belief with respect to the averments of paragraph numbered 9 of 
the bill of complaint, and therefore demand strict proof thereof. 

(10) They admit the averments of paragraph numbered 10 of the 
bill of complaint. 

Eleventh . The court erred in admitting into evidence over the 
objection and exception of the defendants plaintiff’s Exhibit 4, which 
is in words and figures as follows: 

United States of America, 

Treasury Department, 

June 13,192 If. 

Pursuant to section 882 of the Revised Statutes, I hereby 

21 certify that the annexed papers are true copies of the record 
entries of the Treasury in trust No. 9322, “ Undisclosed enemy 

#1,” and trust No. 555, Special, “Imperial German Government,” 
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showing transfer of funds from trust No. 9322 to trust No. 555, 
Special, and the letter dated March 9, 1923, authorizing such transfer 
in this department. 

In witness whereof I have hereunto set my hand and caused the 
seal of the Treasury Department to be affixed, on the day and year 
first above written. 

Garrard B. Winston, 
Undersecretary of the Treasury. 

[seal.] H. H. 

Trust #333, Special. Date, C/D No. . Trans, from 

Tr. #9322. (The following appears in red ink: (4 suits 5/11/23) 
(5 suits). Imperial German Government. Amount $2,200,000.00 
A. P. C. letter of 3/9/23. Col. Bk. 

Do not post on this card. 

Trust #9322. Date, 3/29/18. C/D No. 1. Undisclosed enemy 
#1. Amount 5,077,057.64. Col. Bk. 

Note.— Above amount originally deposited by custodian in Boston 
F. R. B. Transferred to Treasury under above date. 

M. 

Trans, to Tr. 555, Special, 2,200,000.00 A. P. C. letter 3/9/23. 

$2,877,057.64. 

(Copy) 


22 Alien Property Custodian, Arlington Building, 

Vermont Avenue and H Street, 

W ashing ton, March 9, 1923. 
The honorable The Secretary of the Treasury, 

Division of Bookkeeping & Warrants, 

Washington , D. C. 

Sir : On March 29,1918, there was established a credit of $5,077,- 
057.64 for Special Account No. 8—account of Undisclosed Enemy 
No. 1—Trust 9322, representing funds held by the Federal Reserve 
Bank of Boston. 

It is now desired that you transfer on your records from trust 9322 
the sum of $2,200,000.00 to the amount of the Imperial German Gov¬ 
ernment—Trust No. 555, Special. It is desired that this fund of 
$2,200,000.00 be not intermingled with funds already on deposit in 
trust 555 and is therefore desired that you mark the new account 
opened as Trust No. 555, Special. 

The funds to be so set aside are to be used for the Imperial German 
Government in connection with Claim No. 386 and the claims asso¬ 
ciated therewith. 

Very truly yours, 

Division of Trusts, 

(Signed) Wm. M. White, 

Assistant Chief. 


Twelfth : The court erred in not ordering, adjudging, and 
23 decreeing that the evidence was insufficient to warrant a decree 
in favor of the plaintiff. 

Thirteenth: The court erred in not ordering, adjudging, and 
decreeing that the bill of complaint be dismissed. 
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Fourteenth : The court erred in not dismissing the bill of com¬ 
plaint. 

All of which is respectfully submitted. 

Dated, Washington, D. C., this 26th day of June, 1924. 

Peyton Gordon, 

Attorney of the United States in and for the District of 
Columbia. 

Attorney for Thomas W. Miller , as Alien Property Custo¬ 
dian, and Frank White , as Treasurer of the United States. 

Service of a copy of the above acknowledged this 26 day of June, 
1924. 

M. Carter Hall, 

Attorney for plaintiff. 

Designation of record 

Filed June 26, 1924 

******* 

To the Clerk of the Supreme Court of the District of Columbia: 

You will please incorporate in the transcript of the record to be 
prepared in the above-entitled cause on appeal to the Court of Ap¬ 
peals of the District of Columbia the following documents and 
papers: 

Bill of complaint. 

Subpoenas. 

Motion of defendants to dismiss bill of complaint. 

Order overruling motion to dismiss. 

Answer of defendants. 

Stipulation of facts. 

Stipulation as to statement of evidence. 

24 The statement of evidence in this case is the same as that 
in the case of Securities Corporation General against the 
same defendants, Equity No. 41153, and by stipulation refer¬ 
ence is to be made to that statement of evidence on appeal. 
Final decree. 

Assignment of errors. 

This designation of record. 

Peyton Gordon, 

Attorney of the United States in and for the District of 
Columbia. 

Attorney for Thwnas W. Miller , as Alien Property Cus¬ 
todian and Frank White , as Treasurer of the United States. 

Service of a copy of the above accepted this 26 day of June, 1924. 

M. Carter Hall, 
Attorney for plaintiff. 
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25 Supreme Court of the District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Morgan H. Beach, clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
24, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 42217 in equity, wherein 
C. I. Stralem et al., &c., are complainants and Thomas W. Miller 
as Alien Property Custodian, and Frank White as Treasurer of the 
United States are defendants, as the same remains upon the files 
and of record in said court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said court, at the city of Washington, in said District, 
this 3rd day of September, 1924. 

[seal.] Morgan H. Beach, 

Clerk. 

(Indorsement on cover:) District of Columbia, Supreme Court. 
No. 4206. Thomas W. Miller, &c., et al., appellants, vs. C. I. Stralem. 
Max Horwitz, Albert Rothbarth, R. G. Hutchins, et al. Court of 
Appeals, District of Columbia. Filed Sept. 4, 1924. Henry W. 
Hodges, clerk. 
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